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in periods of higher polarization. Moreover, as shown in the second column, 
confirmation rates fall even lower when divided party control coincides with 
a period of high polarization. In other words, we see especially low confirma-
tion rates when especially polarized parties divide up control of the branches. 
Indeed, recent presidents—all of whom have faced polarized parties—have had 
a tough time getting their nominees confirmed, even when their party has con-
trolled the Senate. The steep drop-off in confirmation rates for both levels of 
the lower federal courts (Figure 11-1) largely reflects conflict over judges gener-
ated by ideological and partisan Senate teams.

The New Wars of Judicial Selection
The fall-off in confirmation rates leaves no doubt that advice and consent has 
changed markedly in recent years. The media pays far more attention to confir-
mation battles, and interest in the fate of presidential appointees now extends 
beyond the home state senators. Both parties—often fueled by supportive groups 
outside the chamber—have made the plight of potential judges central to their 
campaigns for the White House and Congress.17 The salience of judicial nomina-
tions to the two political parties—inside and outside of the halls of the Senate— 
suggests that there is something “new under the sun” when it comes to the 
selection of federal judges. To be sure, not every nominee experiences intense 
opposition. But the salience of the process seems to have increased sharply start-
ing in the early 1980s and continuing with full force under the presidencies of 
Clinton, Bush, and Obama.

Table 11-2  Polarization and Confirmation Success, 1947–2010

 
 
Variable

(1) 
Coefficient
(Newey-West s.e.)

(2)
Coefficient
(Newey-West s.e. )

Polarization –118.108 *** –111.069***
(19.72) (19.800)

Divided government .7.022** —
(.3.864)

Polarization during divided government — –13.681**
(6.390)

Constant 155.261*** 151.721***
(12.203) (11.542)

N 32 32
F test 18.19*** 20.07***

Source: See Figure 11-1.

Notes: Results are OLS regression coefficients calculated with Newey-West standard errors.  
*** p < .001, ** p < .05 (both one-tailed tests).


